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THE FIFTEENTH AMENDMENT. 

"At the close of the civil war, when the problem of the eman- 
cipated slaves was before the Nation," said the late Justice 
Brewer, speaking from the Supreme Court of the United States, 
"it might have left them in a condition of alienage, or established 
them as wards of the Government like the Indian tribes, and thus 
retained for the Nation jurisdiction over them, or it might, as it 
did, give them citizenship. It chose the latter. By the Fourteenth 
Amendment it made citizens of all born within the limits of the 
United States and subject to its jurisdiction. By the Fifteenth it 
prohibited any state from denying the right of suffrage on account 
of race, color or previous condition of servitude, and by the Thir- 
teenth it forbade slavery or involuntary servitude anywhere within 
the limits of the land. Whether this was or was not the wiser way 
to deal with the great problem is not a matter for the courts to 
consider. It is for us to accept the decision, which declined to 
constitute them wards of the Nation or leave them in a condition 
of alienage where they would be subject to the jurisdiction of 
Congress, but gave them citizenship, doubtless believing that there- 
by in the long run their best interests would be subserved, they 
taking their chances with other citizens in the states where they 
should make their homes." 1 

In spite of many such authoritative statements the validity of 
the Fifteenth Amendment has been continually "under fire," and 
during the past year it has been the object of two unusually 
spirited attacks. 2 Whether or not the adoption of this Amend- 
ment may seem to have been lacking in wisdom when viewed in 
the light of a calm and lasting progress long years after the bit- 
terness and turmoil of a great civil war have passed away, a 
purely legal question remains apart from all this, and it is the 
sole object of this article to champion the validity of the Amend- 
ment by attempting to refute these most recent charges that have 
been brought against it. 

The basis of the late Judge Morris' contention is that the 
Fifteenth Amendment is really not an amendment but an addition 

1 Hodges v. United States (1906) 203 U. S. 1, 19-20. 

*The Fifteenth Amendment to the Federal Constitution, Judge M. F. 
Morris, 189 No. Am. Rev. 82 (Jan. 1909) ; Is the Fifteenth Amendment 
Void? Arthur W. Machen, Jr., 23 Harv. L. Rev. 169 (Jan. 1910). This 
last article has been the forerunner of the recent strenuous, but so far 
unsuccessful attempt to disfranchise the negro in Maryland. 
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to the Constitution, and as such is unconstitutional, because the 
Constitution, he contends, cannot be added to without the con- 
sent of all the States which compose the Union. The basis of 
Mr. Machen's contention is the last clause in Article V of the 
Constitution which provides, "that no State, without its Consent, 
shall be deprived of its equal Suffrage in the Senate." Mr. 
Machen admits that the Amendment, if valid, must be binding 
upon the six States that did not ratify it, 3 as well as upon those 
that did, but he argues that because the Amendment may so aug- 
ment and change the voting class of people who, as he contends, 
originally composed the States that they, as originally composed, 
may no longer elect their two Senators, and that it was such 
original composition of the States which the framers of the Con- 
stitution had in mind when they put this restriction upon the 
amending power. To illustrate his contention, Mr. Machen takes 
the State of South Carolina, which did ratify the Amendment, but 
in which the negro predominates. 

Both writers attempt to give additional weight to their argu- 
ments by asserting that what they say in no way impairs the doc- 
trine of stare decisis; that is, they contend that the Supreme Court 
has never squarely decided that the Fifteenth Amendment is valid, 
and that therefore to declare it void, even at this late date, would 
not necessitate the overthrow of a single decision by this court. 

These three main contentions will be taken up in the order 
in which they have just been stated. In other words, it is proposed 
to answer the three following questions : 

First. May an amendment be both an alteration and an ad- 
dition and yet be constitutional, or stated in another form, Does 
the Fifteenth Amendment violate any inherent limitation upon the 
amending power? 

Second. Have any or all of those States which refused to 
ratify the Fifteenth Amendment been deprived of their equal suf- 
frage in the Senate by this Amendment, or stated in another form, 
Does the Fifteenth Amendment violate any express limitation 
upon the amending power? 

Third. Is it true that the Supreme Court has never rendered 
a binding decision upon the validity of the Fifteenth Amendment? 

While, as has been stated, Mr. Machen makes the second 

'Delaware, Maryland, Kentucky, Tennessee, California and Oregon. 
J. M. Mathews, "Legislative and Judicial History of the Fifteenth Amend- 
ment," 27 Johns Hopkins University Studies in Historical and Political 
Science, Nos. VI-VII, pp. 68-75 (1909). 
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question the basis, of his contention, he deals with the other ques- 
tions also, although the first only very superficially, which, how- 
ever, is believed by the present writer to be of primary interest, 
and to contain the crux of the whole subject. Judge Morris dealt 
almost exclusively with the first question. 

It will be noted that no attempt is here made to raise the ques- 
tion of whether or not the Amendment was proposed and ratified 
in the manner prescribed by Article V of the Constitution. It will 
be assumed that such was the case, which was equally assumed by 
Judge Morris and by Mr. Machen. 

I. 

After stating that "the power of three-fourths of the states 
to amend the Constitution of the United States would seem to be 
subject to two classes of limitation, — (i) inherent and (2) ex- 
press," Mr. Machen says that 

"the inherent limitation is that the so-called amendment must be 
a real amendment, and not the substitution of a new constitution. 
It may alter many of the vital provisions of the original instru- 
ment; but so much of the old constitution must be left that the 
new provisions may be regarded as merely engrafted on the old 
stock. A wholly new constitution can be adopted only by the 
same authority that adopted the present constitution, namely, 'the 
people of the United States/ represented by the concurrent action 
of conventions in all the several states within which the constitu- 
tion is to be operative." 4 

Then Mr. Machen proceeds to give examples of constitutional 
and unconstitutional amendments, placing in the former class 
those which will be conceded by all to be beyond dispute, namely, 
the first twelve amendments to the Constitution, also the Thir- 
teenth Amendment, and the provision in the Fourteenth Amend- 
ment that no State shall deprive any person of life, liberty or 
property without due process of law, or deny to any person within 
its jurisdiction the equal protection of the laws. 

To these examples we might add, almost ad infinitum, other 
amendments about which no question would be raised. Judge 
Morris enumerates several, 5 and it is sufficient to suggest one or 
two more, such as an amendment abolishing the election of Sena- 
tors by the various State legislatures and requiring their election 
by popular vote, or such as the amendment which is now before 

*23 Harv. L. Rev. 170. 
"189 No. Am. Rev. 90. 
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the State legislatures, making it possible for Congress to levy an 
income tax that is not proportioned among the States, according 
to population. 

A discussion of whether the proposed amendments which Mr. 
Machen considers unconstitutional would really be so will be de- 
ferred for a moment. 

Continuing, Mr. Machen states that "it is proper to mention 
that when the resolution proposing the Fifteenth Amendment was 
under debate in Congress, the minority argued that it transcended 
the inherent limitations of the power of constitutional amend- 
ment." Such was the most natural clarion of the minority, and 
it is of little weight in our present discussion, because the Amend- 
ment has been adopted, and having been adopted we must look 
either to decisions of the Supreme Court interpreting it and estab- 
lishing its validity, or if such do not exist, then to expressions of 
the Supreme Court which at least bear upon the scope of the 
amending power in general, and especially to the intent of the 
framers of our Constitution in regard to the amending power, 
upon which such expressions, or dicta, must of necessity be based. 

The question of whether or not the first method of proof above 
stated may be resorted to successfully will be postponed, and 
taken up under the question of stare decisis, which, as stated at 
the beginning, is the third main point under discussion. This 
brings us at once to the second method of proof. 

Unfortunately, investigation fails to disclose any language 
of the Supreme Court which throws any real light upon the exact 
point as to what extent the amending power may be carried. All 
of the many decisions bearing upon the various Amendments are 
concerned with determining their meaning and effect, and not 
with their constitutionality. But this very fact is itself significant 
of what will here be contended for, namely, the almost limitless 
scope of Article V of the Constitution. 

Judge Morris said : "It has also been repeatedly decided by the 
Supreme Court of the United States that the Constitution and its 
provisions and terms are to be interpreted in the sense in which 
they were understood by the framers of that instrument and by 
the people generally at the time at which it was promulgated and 
adopted." 7 On this point he cites cases. 8 This, of course, is 

"23 Harv. L. Rev. 171. See also 27 Johns Hopkins University Studies 
in Historical and Political Science, Nos. VI-VII, pp. 54-55. 

'189 No. Am. Rev. 86-7. 

'Martin v. Hunter (1816) 1 Wheat. 304; Cohens v. Va. (1821) 6 
Wheat. 264. 
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sound; but he adds: "In this connection, let us assume for a mo- 
ment that the subject-matter of this Fifteenth Amendment had 
been broached at the time of the promulgation of the Constitu- 
tion, and proposed to be adopted. Is there any student of history 
who would honestly maintain that it would have had the least 
chance of adoption?" 9 To answer this question in the negative, 
and to assume that such an answer is conclusive in regard to a 
problem which did not become imminent until some seventy-five 
years after our Constitution was framed, and in regard to a new 
provision which was not a part of the main body of the Constitu- 
tion, to which alone the decisions that are cited have reference, is, 
at once, to disclose a glaring fallacy. It absolutely ignores the 
inevitable march of civilization and progress, the vital changes 
that are bound to occur at one time or another in any political 
system. Ipso facto, it is an argument against that remarkable 
prescience of our forefathers which is one of our greatest heri- 
tages, and against those most inherent and most valuable qualities 
of our Constitution, namely its rigidity, and at the same time its 
elasticity, which have enabled it so wonderfully to meet all the 
exigencies and changes in our national affairs -covering a period 
of one hundred and twenty-one years. 

Do not let us confuse the idea, then, that is properly to be 
gathered from this rule of law, with an idea which is purely theo- 
retical and which if carried out would of necessity lead to a 
policy of immutability in our federal system, a policy which was 
never intended by our forefathers, and which would leave us a 
laggard among nations. Why was the power to amend ever in- 
serted in our Constitution, and with only two express restrictions, 
if the framers did not clearly realize that conditions must change, 
that new, vital questions must arise, the exact nature of which it 
was impossible to foresee, and that power must be given to suc- 
ceeding generations to cope with these questions as they arose 
without bringing about revolution? 

The requirement that the Constitution and all its provisions 
and terms are to be interpreted in the sense in which they were 
understood by the framers of that instrument and by the people 
generally at the time at which it was promulgated and adopted, 
when applied to an amendment to the Constitution, such as the 
Fifteenth Amendment, can mean no more than this : Can we fairly 
presume that our forefathers in framing the Constitution and in 
inserting therein Article V, intended to make, and did make, pro- 

"189 No. Am. Rev. 87. 
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vision for an amendment such* as the Fifteenth Amendment? This 
is a very different question from the one which asks: "Whether 
if the subject-matter of the Fifteenth Amendment had been 
broached at the time the Constitution was promulgated and pro- 
posed to be adopted, would it have had the least chance of adop- 
tion?" In short, because at the time our forefathers lived the 
abolition of slavery had not become a burning issue, and because 
we may naturally assume that had the hypothetical question of 
negro suffrage been put to them, they would have refused to en- 
tertain any such proposition on the ground of expediency, we can 
by no means conclude that they would have considered an amend- 
ment granting the same unconstitutional per se. The rednctio ad 
absurdmn of this argument is apparent, for the argument leads 
to this: No amendment whatever would be constitutional unless 
adopted or contemplated at the time the Constitution itself was 
adopted. Would not Hamilton, Madison or Jay have stood 
amazed at the suggestion that the Congress in 1800 should create 
an interstate commerce commission, or that the United States 
should extend its dominion into Panama, and that the Congress 
should appropriate many millions of dollars for the construction 
of a great waterway there? And yet, from this can we conclude 
that these statesmen would have said that such action would be 
unconstitutional per se ? Consider the Louisiana Purchase. What 
express provision is there in the Constitution which gave to Jef- 
ferson the power to complete this vast acquisition? But, on the 
other hand, what provision is there, either express or implied, 
which denied him this power? There is none. Consider the 
doubt expressed at the time as to Jefferson's position on constitu- 
tional grounds, — what doubt he himself at first had — and this in 
spite of the fact that the acquisition of this new territory was of 
vital importance to national preservation, and yet who now doubts 
the constitutionality of what he did? 10 Jefferson's foresight, cer- 
tainly in regard to this question, was in advance of the age in 
which he lived. 

The failure to understand fully the scope of the federal Con- 
stitution is again strikingly illustrated in President Monroe's veto, 
in 1822, of a bill which provided for national toll-gates on the 
newly constructed Cumberland Road, that first great land artery 
for the Nation's commerce between the East and the West. Presi- 
dent Monroe did not believe that the commerce clause of the 

"American Insurance Co. v. Canter (1828) 1 Pet. 511; Downes v. 
Bidwell (1001) 182 U. S. 244; Jefferson's Writings, Vol. VIII, p. 289. 
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Constitution was broad enough to sustain such an exercise of 
federal control. 11 Fortunately it was not long before Chief Jus- 
tice Marshall placed a much broader and lasting interpretation 
upon the powers of the federal government over interstate com- 
merce. 12 

Although such instances are numerous, it is not necessary for 
the purposes of our subject to cite more of them. Although they 
relate to provisions in the main body of the Constitution, it is 
submitted that the principle is the same when applied to amend- 
ments to the Constitution, and it would seem that enough has 
been said to illustrate the very obvious legal distinction that may 
exist between what is desirable and what is constitutional. By no 
means is either one necessarily inclusive or exclusive of the other. 

Referring now to the frequently repeated statement of Judge 
Morris, that there is a clear distinction between the words "amend- 
ment" and "addition," a statement which Mr. Machen himself 
qualifies, it is submitted that there exists no such distinction. The 
word "amendment" comes from the French "amender," meaning 
literally "to make better." It is defined as "an alteration of a 
legislative or deliberative act, or in a constitution, a change made 
in a law either by way of correction or addition." 13 Indeed, it 
has been held in a case cited by Mr. Machen, that "the term 
'amendment' implies such an addition or change within the lines 
of the original instrument as will effect an improvement, or better 
carry out the purpose for which it was framed." 14 Further, as- 
suming that, technically speaking, there exists the requirement 
as enunciated in the case of Livermore v. Waite, above cited, and 
in the references given by Mr. Machen, that an amendment must 
be germane to something in the original instrument, and that it 
must not be destructive of the very character of the original in- 
strument or of the instrument itself, 15 it is believed that no such 
limitation exists in the case of our federal Constitution in the sense 
that it is inherent. 

Mr. Machen observes "that the original constitution intermed- 
dled in but two clauses with the internal political affairs of the 

"Annals of Congress, 17th Congress, 1st Session, Vol. 39, p .1833 ; 
Monroe's Writings; S. M. Hamilton, Vol. VI, pp. 216-284; D. C. Gilman, 
James Monroe; 14 American Statesmen Series, pp. 151, 191-202. 

"Gibbons v. Ogden (1824) 9 Wheat. 1. 

"Century Dictionary; the italics are inserted. See also I Words & 
Phrases Judicially Defined; Anderson, Bouvier, Black, Law Dictionaries. 

"Livermore v. Waite (1894) 102 Cal. 113, 118. Italics inserted. 

"23 Harv. L. Rev. 170. 
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states, — (i) the guaranty of a republican form of government and 
(2) the prohibition of a grant of titles of nobility." lB 

Continuing he says, "Even these provisions merely perpetuated 
the existing political institutions of the states. Every state had 
a republican government, and no state granted titles of nobility. 
At most the provisions in question prevented the states from 
changing their existing government in certain particulars. Very 
different is an amendment compelling a state to alter its political 
institutions. The Fifteenth Amendment is the only example of 
such an interference with state politics." 17 

Here it should be made clear that the Fifteenth Amendment is 
not actually of the revolutionary nature which Mr. Machen would 
seem to have us believe. For it is well established that the Fif- 
teenth Amendment does not confer the right of suffrage upon any 
one. It simply prevents a State or the United States, when con- 
ferring the right of suffrage, from discriminating on account of 
race, color or previous condition of servitude, and invests citizens 
with a new constitutional right which Congress may protect by 
appropriate legislation. 18 However, assuming that the Fifteenth 
Amendment does go the full length, since a prohibition of a denial 
of the right is a virtual grant of the right, there is little that is con- 
vincing in Mr. Machen's observation. We may admit all that he 
says, and yet absolutely disagree with the conclusion that is implied. 
That is to say, because an amendment compelling a State to alter 
its political institutions may be very different from provisions 
which prevent the States from changing their existing govern- 
ments in certain particulars, it does not follow that therefore such 
an amendment is too broad. More than this, such an argument 
would again be an evasion of the question already sufficiently 
explained as to what is the true scope of the amending 
power, that broad power such as our forefathers understood it. 
To repeat, this line of reasoning is a contradiction of the very 
purpose of the grant of power to amend, which is to enable those 
exercising this power to make such changes as the exigencies of 
the time may seem to call for. We can scarcely conceive of an 
amendment to a nation's constitution which does not advance 
beyond the limits set by previous amendments, and certainly be- 

"Ibid. 171-172. 

"Ibid. 172. 

"United States v. Reese (1875) 92 U. S. 214; United States v. Cruik- 
shank (1875) 92 U. S. 542, 555; Civil. Rights Cases (1883) 109 U. S. 
3, 49; Ex parte Yarbrough (1884) no U. S. 651, 665. 
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yond the limits of the original instrument itself. As time ad- 
vances and conditions change it is necessary that there should be 
some method whereby the original instrument of government may 
be '"made better" (to revert to the literal meaning of the word 
"amend"), in order that it may cope adequately with these new 
conditions. Obviously, a government based upon a written con- 
stitution cannot progress satisfactorily unless that instrument itself 
is also susceptible of enlargement. The amending power of our 
federal Constitution is too comprehensive, too great an attribute 
of sovereignty vested in the majority by the very compact under 
which the States and the people of the States agreed to come into 
the Union, to be capable of adequate definition merely by com- 
parison with the ordinary limitations upon the power to amend a 
State constitution, or articles of incorporation, or the much more 
technical limitations on the various forms of pleadings. 

We are not dealing with such a narrow technical subject, but 
rather with that enormous subject, almost limitless in its compre- 
hension, namely, the will of a nation. The preamble of the Con- 
stitution begins with these words : "We the people of the United 
States." Are not these people the people of the individual States 
taken collectively? Is not this very preamble a conclusive recog- 
nition by each State as it came into the Union that the only real 
basic sovereignty is meant to repose in all the people as one body? 
This is simply stating briefly the fundamental principle of our 
Constitution which has been continually enunciated. 19 The amend- 
ment clause in the Constitution is the great safety-valve, so to 
speak, whereby these people are assured always of the power to 
make durable and effective that more perfect union of which the 
preamble speaks. If all this be true, then it is submitted that 
there are, strictly speaking, no inherent limitations upon the 
amending power ; that this power knows no inherent bounds other 
than those of the very will of the Nation itself. This must be 
■doubly clear if we stop for a moment to consider in more detail 
the conditions under which our Constitution was adopted and 
the nature and object of the new government which it created. 
The thirteen States grew dissatisfied with their Articles of Con- 
federation, with their mere shadow of a government without the 

"See: Chisholm v. Georgia (1793) 2 Dall. 419, 471; Martin v. Hunter 
(1816) 1 Wheat. 304; 324, 325; McCulloch v. Maryland (1819) 4 Wheat. 
.316, 403, 405; Cohens v. Virginia (1821) 6 Wheat. 264, 389; White v. Hart 
(1871) 13 Wall. 646, 650; In re Debs (1895) 158 U. S. 564, 578; Downes v. 
Bidwell (1901) 182 U. S. 244, 378; Kansas v. Colorado (1907) 206 U. S. 
46, 81. 
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substance. So State conventions and a National Convention were 
called, and a majority of those thirteen States framed an instrument 
which they believed was better adapted to their needs and which 
would "form a more perfect union." This government which they 
framed was a dual one, a central government with enumerated and 
limited powers, State governments with broader powers; national 
sovereignty in certain matters, State sovereignty in the others. 
Nine of the States said to the remaining four, "Our new govern- 
ment is now operative. You may enter this Union by ratification 
of the new Constitution or remain outside, as you choose." 

Call this usurpation of power by the majority, a mild form of 
revolution, or what you will, but in its last analysis it was nothing 
more than the will of a nation feebly held together, seeking change, 
seeking stronger ties, in their governmental system. 20 The men 
who framed this new Constitution foresaw from experience that 
even with this "more perfect union" the will of the majority must 
prevail, if not calmly, then otherwise, and that since this was so, 
the majority must be given wide latitude to change the instru- 
ment as time went on. Otherwise, they equally foresaw that the 
majority might force upon the minority what the latter had re- 
fused to give voluntarily. In other words, our forefathers asked 
themselves, "How can we best avoid an overthrow of this new 
government, such as the overthrow of the old government; how 
can we best make this Union perpetual?" For the Articles of 
Confederation had declared that the government under it should 
be perpetual, in fact, the very title of that instrument was "Articles 
of Confederation and Perpetual Union," and yet that government 
lasted only seven years. Our forefathers answered these ques- 
tions to a large extent by inserting in the Constitution the amend- 
ing clause. The Articles of Confederation contained no provision 
for amendment without the concurrence of all the States. 21 They 
were not blind to the curtailment of State sovereignty, on the one 
hand, or of national sovereignty, on the other, which such power 
might necessarily lead to. So the Constitution, as finally ratified 
and adopted by the necessary nine States, contained but two ex- 
press restrictions upon the amending power, and when other 
States subsequently ratified they necessarily agreed to this clause 
as it stood. If the framers had felt it necessary to curtail the 

M On this point, the remarks of certain members of the National Con- 
vention, notably Hamilton and Gerry, are particularly instructive. See 
5 Elliot's Debates 532-4. 

"See Article XIII. 
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will of the majority to a greater extent, why were not more 
express limitations inserted ? It is to be regretted that the amend- 
ing power was not made the subject of lengthy debate in the 
National Convention. However, this also is of itself significant 
of the recognition of a power that should not be circumscribed. 
Brief as the arguments were, they are nevertheless extremely en- 
lightening, and a careful reading of the language which they con- 
tain is absolutely essential to a thorough knowledge of the scope 
of the amending power as the framers of the Constitution under- 
stood it and intended that it should be understood. The follow- 
ing is a transcript of practically the entire debate upon the ques- 
tion. 

"In Committee of the Whole, June 5, 1787. * * * The thir- 
teenth resolution, to the effect that provision ought to be made for 
hereafter amending the system now to be established, without 
requiring the assent of the national legislature * * * being taken 
up,— 

"Mr. Pinckney doubted the propriety or necessity of it. 

"Mr. Gerry favored it. The novelty and difficulty of the ex- 
periment requires periodical revision. The prospect of such a 
revision would also give intermediate stability to the government. 
Nothing had yet happened in the states where this provision ex- 
isted to prove its impropriety. The proposition was postponed for 
further consideration. 22 

"In Committee of the Whole, June 11, 1787. The thirteenth 
resolution for amending the national Constitution, hereafter, with- 
out consent of the national legislature, being considered, several 
members did not see the necessity of the resolution at all, nor the 
propriety of making the consent of the national legislature un- 
necessary. 

"Col. Mason urged the necessity of such a provision. The 
plan now to be formed will certainly be defective, as the Confed- 
eration has been found on trial to be. Amendments, therefore, 
will be necessary; and it will be better to provide for them in an 
easy, regular, and constitutional way, than to trust to change and 
violence. It would be improper to require the consent of the 
national legislature, because they may abuse their power, and 
refuse their assent on that very account. The opportunity for 
such an abuse may be the fault of the Constitution calling for 
amendment. 

"Mr. Randolph enforced these arguments. 

"The words 'without requiring consent of the national legis- 
lature' were postponed. The other provision in the clause passed, 
nem. con.- 3 

M 5 Elliot's Debates 157. It is not thought necessary to give the votes 
here recorded. 

s 5 Elliot's Debates 182. 
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"In Convention, Monday, September 10 — 1787. Mr. Gerry 
moved to reconsider article 19, viz.: — 'On the application of the 
legislatures of two thirds of the states in the Union, for an 
amendment of this Constitution, the legislature of the United 
States shall call a convention for that purpose.' 

"This Constitution, he said, is to be paramount to the state 
constitutions. It follows, hence, from this article, that two thirds 
of the states may obtain a convention, a majority of which can 
bind the union to innovations that may subvert the state consti- 
tutions altogether. He asked whether this was a situation proper 
to be run into. 

"Mr. Hamilton seconded the motion; but, he said, with a dif- 
ferent view from Mr. Gerry. He did not object to the conse- 
quences stated by Mr. Gerry. There was no greater evil in 
subjecting the people of the United States to the major voice, than 
the people of a particular state. It had been wished by many, and 
was much to have been desired, that an easier mode of introduc- 
ing amendments had been provided by the Articles of the Con- 
federation. It was equally desirable now, that an easy mode 
should be established for supplying defects which will probably 
appear in the new system. The mode proposed was not adequate. 
The state legislatures will not apply for alterations, but with a 
view to increase their own powers. The national legislature will 
be the first to perceive, and will be most sensible to, the necessity 
of amendments; and ought also to be empowered, whenever two 
thirds of each branch should concur to call a convention. There 
could be no danger in giving this power, as the people would 
finally decide in the case. 

"Mr. Madison remarked on the vagueness of the terms, 'call 
a convention for the purpose,' as sufficient reason for reconsider- 
ing the article. How was a convention to be formed? — By what 
rule decide? — What the force of its acts? 

"On the motion of Mr. Gerry, to reconsider, — 

"Massachusetts, Connecticut, Pennsylvania, Delaware, Mary- 
land, Virginia, North Carolina, South Carolina, Georgia, ay, 9; 
New Jersey, no, 1 ; New Hampshire, divided. 

"Mr. Sherman moved to add to the article, — 
'or the legislature may propose amendments to the several states 
for their approbation; but no amendments shall be binding until 
consented to by the several states.' 

"Mr. Gerry seconded the motion. 

"Mr. Wilson moved to insert 'two thirds of before the words 
'several states' ; on which amendment to the motion of Mr. Sher- 
man, — 

"New Hampshire, Pennsylvania, DelaAvare, Maryland, Vir- 
ginia, ay, 5 ; Massachusetts, Connecticut, New Jersey, North Car- 
olina, South Carolina, Georgia, no, 6. 

"Mr. Wilson then moved to insert 'three fourths of before 
'the several states'; which was agreed to, nem. con. 
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"Mr. Madison moved to postpone the consideration of the 
amended proposition, in order to take up the following: — 

'The legislature of the United States, whenever two thirds of 
both Houses shall deem necessary, or on the application of two 
thirds of the legislatures of the several states, shall propose amend- 
ments to this Constitution, which shall be valid, to all intents and 
purposes, as part thereof, when the same shall have been ratified 
by three fourths, at least, of the legislatures of the several states, 
or by conventions in three fourths thereof, as one or the other 
mode of ratification may be proposed by the legislature of the 
United States.' 

"Mr. Hamilton seconded the motion. 

"Mr. Rutledge said he never could agree to give a power by 
which the articles relating to slaves might be altered by the states 
not interested in that property and prejudiced against it. In order 
to obviate this objection, these words were added to the proposi- 
tion : 

" 'provided that no amendments, which may be made prior to 
the year 1808, shall in any manner affect the fourth and fifth 
sections of the seventh article.' 

"The postponement being agreed to, — 

"On the question on the proposition of Mr. Madison and 
Mr. Hamilton, as amended, — 

"Massachusetts, Connecticut, New Jersey, Pennsylvania, 
Maryland, Virginia, North Carolina, South Carolina, Georgia, 
ay, 9 ; Delaware, no, 1 ; New Hampshire, divided. 21 

"In Convention, Saturday, September 15th. 

"Art. 5. 

" 'The Congress, whenever two thirds of both Houses shall 
deem necessary, or on the application of two thirds of the legis- 
latures of the several states, shall propose, amendments to this 
Constitution, which shall be valid to all intents and purposes as 
part thereof, when the same shall have been ratified by three 
fourths at least of the legislatures of the several states, or by 
conventions in three fourths thereof, as the one or the other mode 
of ratification may be proposed by the Congress; provided, that 
no amendment which may be made prior to the year 1808 shall in 
any manner affect the first and fourth clauses in the ninth section 
of article I.' 

"Mr. Sherman expressed his fears that three fourths of the 
states might be brought to do things fatal to particular states; as 
abolishing them altogether, or depriving them of their equality in 
the Senate. He thought it reasonable that the proviso in favor of 
the states importing slaves should be extended, so as to provide 
that no state should be affected in its internal police, or deprived 
of its equality in the Senate. 23 * * * 

M 5 Elliot's Debates 530-2. 

K A short debate that took place here on the method of amendment is 
omitted. 
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"Mr. Sherman moved, according to his idea above expressed, 
to annex to the end of the article a further proviso, — 'that no state 
shall, without its consent, be affected in its internal police, or de- 
prived of its equal suffrage in the senate.' 

"Mr. Madison, Begin with these special provisos, and every 
state will insist on them, for their boundaries, exports, etc. 

"On the motion of Mr. Sherman, — 

"Connecticut, New Jersey, Delaware, ay, 3; New Hampshire, 
Massachusetts, Pennsylvania, Maryland, Virginia, North Caro- 
lina, South Carolina, Georgia, no, 8. 

"Mr. Sherman then moved to strike out Article V altogether. 

"Mr. Breari,y seconded the motion ; on which, — 

"Connecticut, New Jersey, ay, 2 ; New Hampshire, Massachu- 
setts, Pennsylvania, Maryland, Virginia, North Carolina, South 
Carolina, Georgia, no, 8; Delaware, divided. 

"Mr. Gouverneur Morris moved to annex a further pro- 
viso, — 'that no state, without its consent, shall-be deprived of its 
equal suffrage in the Senate.' 

"This motion, being dictated by the circulating murmurs of 
the small states, was agreed to without debate, no one opposing 
it, or, on the question, saying No." 20 

What language could be more explicit to show that there are 
no inherent limitations on the amending power, and that the 
framers of our Constitution intended that there should be none? 
Every sentence is too clear to require further analysis. Nowhere, 
throughout the entire debate upon this question do we find even 
the slightest suggestion that there exists an implied prohibition 
of, or protection against, an indefinite extension of the amending 
power, — a fact which is in such sharp contrast with the debates 
on the other powers to be exercised under the Constitution. For 
example, when Roger Sherman was moving for the annexation of 
several provisos to the amending clause, and when James Madison 
replied, "Begin with these special provisos, and every state will 
insist on them for their boundaries, exports, etc.," why do we 
not find an intimation from Mr. Sherman or his supporters that 
such last provisos inherently or impliedly existed, if they really 
did exist? James Madison very adequately showed the pulse of 
the Convention on this point in the Federalist when he said: 

"That useful alterations will be suggested by experience, 
could not but be foreseen. It was requisite, therefore, that a 
mode for introducing them should be provided. The mode pre- 
ferred by the convention seems to be stamped with every mark of 
propriety. It guards equally against that extreme facility, which 

M 5 Elliot's Debates 551-2. 
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would render the Constitution too mutable ; and that extreme diffi- 
culty, which might perpetuate its discovered faults. It, moreover, 
equally enables the general and the State governments to originate 
the amendment of errors, as they may be pointed out by the ex- 
perience on one side, or on the other. The exception in favor of 
the equality of suffrage in the Senate, was probably meant as a 
palladium to the residuary sovereignty of the States, implied and 
secured by that principle of representation in one branch of the 
legislature; and was probably insisted on by the States particu- 
larly attached to that equality. The other exception must have 
been admitted on the same considerations which produced the 
privilege defended by it." 27 

Therefore, the supposed amendments which Mr. Machen cites 
as being inherently unconstitutional, are not inherently so, for "the 
people made the constitution, and the people can unmake it. It 
is the creature of their will, and lives only by their will." ** 
Whether they are unconstitutional because of the words of ex- 
press limitation, will now be considered. 

II. 

The express limitations on the amending power contained in 
Article V of the Constitution are these : "Provided that no Amend- 
ment which may be made prior to the Year One thousand eight 
hundred and eight shall in any Manner affect the first and fourth 
Clauses in the Ninth Section of the first Article ; and that no State, 
without its Consent, shall be deprived of its equal Suffrage in the 
Senate." 

As Mr. Machen says, "The clauses which were thus made 
unamendable prior to the year 1808 are the clause prohibiting the 
abolition of the slave trade before that year, and the clause re- 
quiring direct taxes to be apportioned among the states in pro- 
portion to the decennial census." 23 Since these two provisions are 
now obsolete, we may pass at once to a consideration of what is 
meant by the last provision, namely, "that no State, without its 
Consent, shall be deprived of its equal Suffrage in the Senate." 
Mr. Machen states that this provision necessarily requires four 
things : 1. The continuance of the Senate. 2. The continuance of 
the several States. 3. The continuance of the several States as 
autonomous political communities. 4. The continuance of the 

"Federalist, number 43; Works, Alexander Hamilton (Constitutional 
ed.) Vol. XI, pp. 364-5. 

"Chief Justice Marshal! in Cohens v. Virginia (1821) 6 Wheat. 264, 389. 
^23 Harv. L. Rev. 172. 
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original composition of the States unless altered by their own con- 
sent. 80 Let us consider each one of these propositions separately. 

The necessity for the continuance of the Senate with general 
legislative power equal to that of the lower house of Congress is 
admitted. For unless this be so the very words of the express 
limitation might become a nullity. Mr. Machen very correctly 
says that "a state could not be deprived of its equal suffrage in 
the Senate merely by abolishing the Senate, or reducing it to a 
body merely advisory, concentrating all legislative power in the 
House of Representatives." 31 However, beyond this guaranty, — 
namely, that it shall continue as a body dividing the legislative 
power with a lower house, there would seem to be no further re- 
striction as to its existence or functions. For example, there is 
nothing to prevent an amendment from taking from the Senate 
its judicial power to sit as a court for the trial of impeachments 
preferred by the House of Representatives, or its executive power 
to pass upon treaties, or from allowing each State three Sena- 
tors in place of two, or even allowing the Senate to originate 
money bills. 

The necessity for the continuance of the several States is 
likewise admitted, to this extent: that, subject to the various 
changes which are presently to be discussed, no State can be de- 
prived of its own existence without its consent. That is, there 
shall always be a Rhode Island, a Virginia, a New York and so 
on, unless these States themselves wish otherwise. 

The necessity for the continuance of the States as autonomous 
political communities is also admitted, but not in the sense in 
which Mr. Machen understands it. Autonomy, when viewed in 
the light of the Constitution, cannot mean complete autonomy. 
This Mr. Machen would seem to admit when he concedes "that 
a constitutional amendment may cut down the powers of the 
state," 3Z for we can hardly conceive of an amendment cutting 
down the powers of the State which would not, ipso facto, curtail 
the State's self-government in some way or another. Autonomy 
means the state of independence. But from the very fact that, 
from the adoption of the Constitution, the States surrendered 
some of their independence to a federal government and bound 
themselves in allegiance to that federal government, the word 

"23 Harv. L. Rev. 172-173- 
"23 Harv. L. Rev. 172. 
"23 Harv. L. Rev. 173. 
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autonomy, unless qualified in its original definition, cannot be 
correctly applied. 33 In other words, if used in its strict meaning, 
as Mr. Machen would have us use it, it amounts to a contradiction 
of the fundamental principle of our dual system of government. 
This is too obvious to necessitate lengthier explanation. Only 
nations are strictly autonomous. No one will contend that each 
State is in itself a nation. Therefore, when Mr. Machen adds that 
an amendment "cannot deprive the state of its capacity for self- 
government within its sphere as thus restricted," 34 without act- 
ually defining that sphere, he virtually contradicts the very state- 
ment which he had previously made. 35 

Having answered these three propositions, we have also neces- 
sarily stated the true reasons underlying the unconstitutionality of 
certain amendments suggested by Mr. Machen, — namely, an 
amendment substituting two or more independent confederacies 
in the place of the union of all the States, and an amendment 
abolishing the several State governments, with the provision that 
all the powers of the British Parliament should be lodged in a 
national congress. 30 Since the continuance of the Senate, of the 
States, and of the autonomy of the States within a necessarily 
limited meaning when applied to a dual system of government, are 
directly implied from the very words of the express limitation, 
which otherwise would amount to a nullity, a fortiori must the 
governments of the separate States and the union of all the States 
continue. In other words, an amendment not authorized by every 
State repealing either the whole or a part of the express proviso 
in the amendment clause would be unconstitutional. 

This brings us to the fourth proposition, namely, the continu- 

M Even before the Declaration of Independence, none of the Colonies 
had the jus summi imperii, none were sovereign states in the broad sense 
of the word sovereign. See I Story, Commentaries (5th ed.) 207. 

"23 Harv. L. Rev. 173. 

"It should be noted that Mr. Machen's statement (p. 173) that the 
proviso under discussion "was, therefore, aptly described in the Federalist 
as 'a palladium to the residuary sovereignty of the States,' " may be mis- 
leading: True, in the Federalist, No. 43 (Const, ed., Works of Hamilton, 
Vol. it, p. 364), James Madison did use this expression, and Alexander 
Hamilton further explained it when he said in the Federalist, No. 62 
(Const, ed., Works of Hamilton, Vol. 12, p. 127), — "In this spirit it may be 
remarked, that the equal vote allowed to each State is at once a constitu- 
tional recognition of the portion [italics inserted] of sovereignty remaining 
in the individual States, and an instrument for preserving that residuary 
sovereignty." But there is no basis for the implication that these statesmen 
intended to build a wall, so to speak, around that "portion of sovereignty," 
without realizing that it might vary in size. 

M 23 Harv. L. Rev. 171. 
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ance of the original composition of the States unless altered by 
their own consent. This is the basis of Mr. Machen's main con- 
tention. He says, 

"the guaranty of equal suffrage was in favor of the states as 
they existed in 1789 and as they might subsequently be changed 
by their own consent or in pursuance of their own laws. If this 
were not so, the guaranty of equal suffrage in the Senate might 
be nullified merely by changing the state itself. For example, it 
will hardly be claimed that three-fourths of the states by a con- 
stitutional amendment could force a territorial addition upon a 
small state and thus by enlarging its electorate deprive the resi- 
dents of the original territorial limits of the state of their exclu- 
sive right to elect members of their state legislature and thus indi- 
rectly to choose two United States Senators. For example, would 
it be possible for three-fourths of the states by a constitutional 
amendment to provide that the Island of Porto Rico, with a popu- 
lation largely in excess of the present State of Rhode Island, 
should be annexed to that state without its consent, and that the 
inhabitants of Porto Rico should have the right to vote in state 
elections anything in the constitution or laws of Rhode Island to 
the contrary notwithstanding? Would not such a constitutional 
amendment deprive Rhode Island of its suffrage in the Senate? 
It is true that two Senators would continue to sit nominally as 
Senators from Rhode Island, but the Rhode Island which they 
would represent would not be the Rhode Island known to the 
Constitution. That Rhode Island would be swallowed up and 
lost. The name might remain : the substance would be gone." ST 

This conclusion of Mr. Machen's is not admitted, on the con- 
trary, it is believed to be unsound, and it is submitted that such 
a territorial change in the State of Rhode Island, if effected by an 
amendment would be constitutional. We must not be led into 
the mistake of analyzing this power of amendment in the light 
of what may be done, or rather of what may not be done, under 
certain restrictive clauses in the main body of the Constitution, — 
a mistake which one is easily led into, and which creates a totally 
erroneous conception of the power of amendment. It is true that 
Article IV, sec. 3, par. I, of the Constitution expressly says that 
"no new State shall be formed or erected within the Jurisdiction 
of any other State ; nor any State be formed by the Junction of two 
or more States, or Parts of States, without the Consent of the Leg- 
islatures of the States concerned, as well as of the Congress." Per- 
haps we may correctly imply from these words the further re- 
striction against any change whatsoever in the territorial limits 



"23 Harv. L. Rev. 173- 1 74- 
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of a State without its consent. But however this may be, there 
is no restriction against amending this clause or even abolishing 
it altogether. There is absolutely no proviso, express or implied, 
in the amending clause, which would warrant any such conclu- 
sion. On the contrary, the words of James Madison in the Na- 
tional Convention distinctly overrule any such conclusion, for did 
he not recognize that there existed no such restriction when he 
said : "Begin with these special provisos and every state will insist 
upon them for their boundaries, exports, etc." 38 Madison's 
advice was followed. If inherent restrictions already existed 
against changing a State's boundaries without its consent, why 
should Madison have made the suggestion that he did? Why 
was his suggestion not seized upon and made the basis for an 
express provision? Where do we find, in any shape or form, the 
limitation contended for? If the suggested amendment were 
adopted and were really valid, where, says Mr. Machen, would 
be the Rhode Island known to the Constitution? The conclusive 
answer is that Rhode Island voluntarily subjected itself to the will 
of the majority of the States when it ratified the Constitution and 
the power of amendment therein contained; — subjected itself to 
the possible decree that "the Rhode Island known to the Consti- 
tution" should be changed, — not deprived of its actual existence 
or of its basic self-government, be it remembered, but expanded 
or diminished territorially. However, this entire question of an- 
nexation of territory to a State without a State's consent is purely 
an academic one, and therefore a lengthier discussion of it would 
throw little light upon the Fifteenth Amendment. Suffice it to 
say that the underlying principle in both cases must be the same, 
and let us pass to the precise question before us, which is not a 
question of territory, but a question of people. 

All must agree with Mr. Machen that the word "State" in the 
express limitation upon the amending power is not used in a geo- 
graphical sense. 39 James Madison in the Virginia legislature in 
1800 said : 

"It is indeed true, that the term 'states' is sometimes used in a 
vague sense, and sometimes in different senses, according to the 
subject to which it is applied. Thus it sometimes means the 
separate sections of territory occupied by the political societies 
within each; sometimes the particular governments established 

M See ante, p. 429. 
39 23 Harv. L. Rev. 175. 



THE FIFTEENTH AMENDMENT. 435 

by those societies; sometimes those societies, as organized into 

those particular governments; and lastly, it means the people 

composing those political societies, in their highest sovereign 
capacity." i0 

To the same effect is the language of Justice Wilson in the 
famous case of Chisholm v. Georgia, — 41 a case which Mr. Machen 
also cites. Justice Wilson defined a State as "a complete body of 
free persons united together for their common benefit, to enjoy 
peaceably what is their own, and to do justice to others. It is an 
artificial person. * * * In all our contemplations, however, concern- 
ing this feigned and artificial person, we should never forget, that, 
in truth and nature, those, who think and speak, and act, are 
men." 

To the same effect are the words of Justice Iredell in the case 
of Penhallow v. Doane's Adm'r., 42 which Mr. Machen quotes: 
"By a State forming a Republic (speaking of it as a moral person) 
I do not mean the Legislature of the State, the Executive of the 
State, or the Judiciary, but all the citizens which compose that 
State, and are, if I may so express myself, integral parts of it; 
all together forming a body politic." 

In the case of Lane County v. Oregon,* 3 Chief Justice Chase 
said: "The people of each State compose a State, having its own 
government, and endowed with all the functions essential to sep- 
arate and independent existence." 

In the opinion rendered by Chief Justice Chase in Texas v. 
White, 4 * from which Mr. Machen also quotes, the Chief Justice 
said that, 

"The primary conception is that of a people or community. 
The people, in whatever territory dwelling, either temporarily or 
permanently, and whether organized under a regular government, 
or united by looser and less definite relations, constitute the state. 
* * * In the Constitution the term state most frequently expresses 
the combined idea * * * of people, territory, and government. A 
state, in the ordinary sense of the Constitution, is a political com- 
munity of free citizens, occupying a territory of defined bound- 
aries, and organized under a government sanctioned and limited 
by a written constitution, and established by the consent of the 
governed." 

"i Story, Commentaries (5th ed.) sec. 208. 

"(i793) 2 Dall. 419, 455. See also I Wilson, Lectures 304-5; II Ibid. 
120-1. 

"(1795) 3 Dail. 54, 93- 
"(1868) 7 Wall. 71, 76. 
"(1868) 7 Wall. 700, 720, 721. 
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Continuing, he says, (and this is very significant language for 
the purposes of our discussion), 

"the use of the word in this sense hardly requires further remark. 
In the clauses which impose prohibitions upon the States in re- 
spect to the making of treaties, emitting of bills of credit, and 
laying duties of tonnage, and which guarantee to the States rep- 
resentation in the House of Representatives and in the Senate 
[italics inserted] are found some instances of this use in the Con- 
stitution. Others will occur to every mind." 

Mr. Machen is correct in saying that the leading commenta- 
tors concur in these definitions, 45 and they neither change them, 
nor add anything to them. Judge Cooley defined a State as "a 
body politic, or society of men, united together for the purpose 
of promoting their mutual safety and advantage by the joint ef- 
forts of their combined strength." 46 Justice Story in defining the 
word "State" said, "In its most enlarged sense it means the people 
composing a particular nation or community. In this sense the 
state means the whole people, united into one body politic; and 
the state and the people of the state are equivalent expressions." * T 

If we analyze all of these definitions, we do not find in a single 
one of them the slightest basis for the deduction which Mr. Machen 
makes that the word "State" as used in the Constitution "means 
primarily the body of citizens invested with political rights," i8 
that is, the voting people or the electorate to the exclusion of those 
who have not the right of suffrage. The expressions used are 
"the people," "free citizens," "free persons," "men," "all the citi- 
zens," "society of men," and "body politic." The expression "vot- 
ers," "voting citizens," "voting people," or "electorate" is not used 
in a single instance. Herein lies the fallacy of Mr. Machen's argu- 
ment. He would have us believe that only those who have a right 
to vote comprise the body politic legally known and recognized as 
a State. It is this false premise which runs through his whole 
argument, and without which his whole argument must necessarily 
fall to pieces. In short, he uses the word citizen as being narrowed 
down to mean only voting citizens, whereas there is nothing to in- 
dicate this in any of the definitions. On the contrary, it has been 

"23 Harv. L. Rev. 175. 

"Cooley, Const. Lim. (7th ed.) r. 

"1 Story, Coram. (5th ed.) sec. 208. See also the collection of author- 
ities in Luther v. Borden (1849) 7 How. I, 20-21. 

"23 Harv. L. Rev. 174. 
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squarely decided, in the very cases 49 which Mr. Machen cites for 
another proposition, that the word is not synonymous with elector 
or voter, and there is an abundance of other authorities to the 
same effect, showing also that the question of sex or age is not in- 
volved. Both women and minors may be citizens. 50 
Chief Justice Waite in Minor v. Happersett said : 

"There is no doubt that women may be citizens * * * . It 
is clear * * * that the Constitution has not added the right of 
suffrage to the privileges and immunities of citizenship as they 
existed at the time it was adopted. This makes it proper to in- 
quire whether suffrage was coextensive with the citizenship of the 
States at the time of its adoption. If it was, then it may with 
force be argued that suffrage was one of the rights which belonged 
to citizenship, and in the enjoyment of which every citizen must 
be protected. But if it was not, the contrary may with propriety be 
assumed." 

The Chief Justice then showed, by a review of the early State 
constitutions, that suffrage was not coextensive with the citizen- 
ship of the States at the time of the adoption of the Constitution, 
and continuing says, 

"And still again, after the adoption of the fourteenth amend- 
ment, it was deemed necessary to adopt a fifteenth * * * . The 
fourteenth amendment had already provided that no State should 
make or enforce any law which should abridge the privileges or 
immunities of citizens of the United States. If suffrage was one 
of these privileges or immunities, why amend the Constitution to 
prevent it being denied on account of race, etc. ? Nothing is more 
evident than that the greater must include the less, and if all 
were already protected, why go through with the form of amend- 
ing the Constitution to protect a part?" 51 

Similarly, a year later, Chief Justice Waite again said in U. S. 
v. Cruikshank, 

"Citizens are the members of the political community to which 
they belong. They are the people who compose the community, 

"Minor v. Happersett (1874) 21 Wall. 162; U. S. v. Cruikshank (1875) 
92 U. S. 542. 

M Atny v. Smith (Ky. 1822) 1 Litt. 327; Van Valkenburg v. Brown (1872) 
43 Cal. 43; Spencer v. The Board of Registration (D. C. 1873) 29 Am. Rep. 
582; U. S. v. Anthony (1873) 11 Blatch. 200; Robinson's Case (1881) 131 
Mass. 376; State v. Howard County Court (1886) 90 Mo. 593; State v. Fair- 
lamb (1894) 121 Mo. 137; Ritchie v. People (1895) 155 111. 98; see also, 
Century Dictionary, and Abbott's and Bouvier's Law Dictionaries. It should 
also be noted that where the word "men" was used in the definitions of a 
"State," it must be taken to have been used in the usual, generic sense. 
See Eichorn v. Mo., K. & T. R. R. Co. (1895) 130 Mo. 575, 589; State v. 
Seiler (1900) 106 Wis. 346, 330. 

"(1874) 21 Wall. 165-175- 
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and who, in their associated capacity, have established or sub- 
mitted themselves to the dominion of a government for the pro- 
motion of their general welfare and the protection of their indi- 
vidual as well as their collective rights." S2 

To recapitulate: The State, in legal contemplation, is made up 
of citizens ; citizens comprise the people, and the people comprise 
all those persons, who, corresponding to the subjects in a non- 
republican form of government, are entitled to all the fundamen- 
tal civil rights and privileges of the State, and in fact of all the 
States, by Article IV, Section 2 of the Constitution. 

Slaves, before the Fourteenth Amendment, were not persons 
who were entitled to all the civil rights and privileges of the 
States. But by the various steps of President Lincoln's Emanci- 
pation Proclamation, and of the Thirteenth and Fourteenth 
Amendments they were so declared. A single question remains to 
be answered : Can the State, as legally defined, be changed in its 
composition? Or stated more precisely, Do any reasons exist 
against adding a new people to the people who already compose the 
State without the State's consent? Unless such reasons do exist, 
Mr. Machen's long and carefully prepared line of argument, car- 
ried through a great mass of decisions interpreting slavery and 
the Thirteenth and Fourteenth Amendments, falls utterly to pieces ; 
we need not follow him step by step through his tedious investiga- 
tion, we need not even struggle with him in his dilemma over the 
constitutionality of the words in Section 1 of the Fourteenth 
Amendment making negroes, along with all other persons, born 
and naturalized in the United States citizens of the States wherein 
they reside, for if the composition of the State, as we have de- 
fined it to be within the meaning of the Constitution, may be 
changed by constitutional amendment, then it matters not by what 
particular amendment it has been so changed. 

We need not attempt to prove this final point by analogy or 
mere deduction, nor do we disagree with Mr. Machen when he 
says that the power vested in Congress by Article I, Section 8, 
par. 4 of the Constitution, "To establish an uniform rule of 
naturalization," has no decisive bearing upon the question. Sim- 
ilarly, he is correct in saying that Section 2, Article IV of the 
Constitution, which declares that "The citizens of each state shall 
be entitled to all privileges and immunities of citizens in the sev- 
eral states," and Section 3 of the same Article by which Congress 
is given power to admit new States, are not controlling. 

52 (i8 7 s) 92 U. S. 549- 
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The clear, decisive language of the Supreme Court answers 
the question beyond all further doubt. Moreover, it answers it in 
that very case of Texas v. White BS from which Mr. Machen 
quoted, but not fully enough, for he failed to gather the true broad 
meaning and effect of the words of Chief Justice Chase which he 
did quote, by omitting a subsequent and most pertinent passage. 
"A great social change," said Chief Justice Chase in that opinion, 
in describing the status of Texas at the close of the Civil War, 
"increased the difficulty of the situation. Slaves, in the insurgent 
States, with certain local exceptions, had been declared free by the 
Proclamation of Emancipation; and whatever questions might be 
made as to the effect of that act, under the Constitution, it was 
clear, from the beginning, that its practical operation, in connec- 
tion with legislative acts of like tendency, must be complete en- 
franchisement. Wherever the National forces obtained control, 
the slaves became freemen. Support to the Acts of Congress and 
the proclamation of the President, concerning slaves, was made a 
condition of amnesty by President Lincoln, in December, 1863, 
and by President Johnson in May, 1865. And emancipation was 
confirmed, rather than ordained, in the insurgent States, by the 
Amendment to the Constitution prohibiting slavery throughout the 
Union, which was proposed by Congress in February, 1865, and 
ratified, before the close of the following autumn, by the requisite 
three-fourths of the states. 

"The new freemen necessarily became part of the people, and 
the people still constituted the State; for States, like individuals, 
retain their identity, though changed to some extent in their con- 
stituent elements. And it was the State, thus constituted, which 
was nozv entitled to the benefit of the constitutional guaranty." S4 

This case is therefore squarely decisive of the point contended 
for, namely, that a change in a State's composition without its 
consent is not forbidden. Texas at the time of this decision was 
under a provisional government, and did not ratify the Thirteenth 
or Fourteenth Amendment until 1870, whereas the Thirteenth 
Amendment had already been ratified by the necessary three- 
fourths of the States and declared in force in 1865, and so had 
the Fourteenth Amendment in 1868. There is no doubt as to this 
particular language being binding, because it is language well with- 

M (i868) 7 Wall. 700. 

"(1868) 7 Wall. 728-9. The italics are inserted. 
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in the issue raised by the parties to the suit, it is language neces- 
sary to the decision, necessary to the establishment of the right 
of Texas to sue in the Supreme Court. That is, the determination 
of the composition of the State of Texas at the time of filing the 
bill, or at the time of the suit, was a condition precedent to the 
question of whether or not it was then one of the United States, 
and therefore, of whether or not the Supreme Court had jurisdic- 
tion. 

Perhaps it may still be argued that since (i) it has been ad- 
mitted in this discussion, that it was not until the adoption of the 
Fourteenth Amendment that the negro actually became a citizen 
within the broad meaning of that term as just denned, and since 
(2) the Supreme Court in the Civil Rights Cases,™ emphatically 
decided that the Thirteenth Amendment did no more than simply 
abolish slavery, the language of Chief Justice Chase above quoted 
in regard to the change in the composition of a State must be 
taken to be too broad, and to have been impliedly, if not expressly, 
qualified by Justice Bradley thirteen years later in the Civil Rights 
Cases. But let us consider the exact words of Justice Bradley's 
opinion. "Congress," he said, "as we have seen, by the Civil 
Rights Bill of 1886, passed in view of the Thirteenth Amendment 
before the Fourteenth was adopted, undertook to wipe out these 
burdens and disabilities, the necessary incidents of slavery, con- 
stituting its substance and visible form ; and to secure to all citi- 
zens of. every race and color, and without regard to previous servi- 
tude, those fundamental rights which are the essence of civil 
freedom, namely, the same right to make and enforce contracts, 
to sue, be parties, give evidence, and to inherit, purchase, lease, 
sell and convey property, as is enjoyed by white citizens. Whether 
this legislation was fully authorized by the Thirteenth Amendment 
alone, without the support which it afterwards received from the 
Fourteenth Amendment, after the adoption of which it was re- 
enacted with some additions, it is not necessary to enquire. * * * 
We must not forget that the province and scope of the Thirteenth 
and Fourteenth Amendments are different; the former simply 
abolished slavery: the latter prohibited the States from abridging 
the privileges or immunities of citizens of the United States ; from 
depriving them of life, liberty, or property without due process of 
law, and from denying to any the equal protection of the laws." 5S 

"(1883) 109 U. S. 3- 
"(1883) 109 U. S. 22, 23. 
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If by implication, these words be taken as a denial of the 
negro's citizenship in the State as Chief Justice Chase defined 
State and citizenship, merely by virtue of the Thirteenth Amend- 
ment, then, at the same time and by a similar implication must 
these words be taken as an admission of the negro's citizenship 
in the State as Chief Justice Chase defined State and citizenship, 
by virtue of the Fourteenth Amendment. So, assuming that the 
language of Chief Justice Chase was later restricted in its appli- 
cation, the qualification had no destructive or altering effect upon 
the principle involved, but amounted simply to an explanation. 
The case of Texas v. White still stands approved and unaltered. 
In fact, the fundamental principles which it enunciates have been 
referred to with approval by the Supreme Court some forty times. 

It is especially significant of the truth of what has been said, 
that in February and March, 1861, an amendment forbidding the 
Constitution from ever being amended so as to authorize Congress 
to interfere with the States' domestic institutions, including sla- 
very, was passed in both houses, but the immediate outbreak of 
the war forestalled its submission to the States for ratification. "It 
would doubtless," says James Bryce, "had peace been preserved, 
have failed to obtain the acceptance of three-fourths of the States, 
and its effect could only have been to require those who might 
thereafter propose to amend the Constitution so as to deal with 
slavery, to propose also the repeal of this particular amendment 
itself." BT 

Before passing to the last branch of our subject there remain 
to be considered three hypothetical cases put by Mr. Machen. 

First he says: 

"Imagine a constitutional amendment which, without altering 
the territorial jurisdiction of Rhode Island, should provide that 
all residents of the City of New York, or of the territory of 
Porto Rico, or the Philippine Islands, should have the right to 

"James Bryce, The American Commonwealth (3rd ed.) Vol. I, p. 368. 
In this connection Mr. Bryce inserts an instructive note in which he says: 
"The Greek Republics of antiquity sometimes placed some particular law 
under a special sanction by denouncing the penalty of death on any one 
who should propose to repeal it. In such cases, the man who intended to 
repeal the law so sanctioned of course began by proposing the repeal of 
the law which imposed the penalty. So it would have been in this case: 
so it must always be. No sovereign body can limit its own powers. The 
British Parliament seems to have attempted to bind itself by providing 
in the Act of Union with Ireland (39 and 40 George III, c. 67) that the 
maintenance of the Protestant Episcopal Church as an Established Church 
in Ireland should be 'deemed an essential and fundamental part of the 
union.' That Church was, however, disestablished in 1869 with as much 
ease as though this provision had never existed." 
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vote in elections for members of the Rhode Island legislature. 
Such a constitutional amendment would as completely swamp 
Rhode Island as if foreign territory had been annexed. It would 
deprive the original citizens of Rhode Island of their exclusive 
right to elect two senators." S8 

Second he says: 

"Suppose a constitutional amendment should provide that the 
two senators from Massachusetts should be elected by the legisla- 
ture of New York, or that the legislature of Massachusetts should 
be elected by citizens of New York, would anybody deny that 
Massachusetts would be deprived of its equal suffrage, and in- 
deed of any suffrage at all, in the Senate? There would continue 
to be in name two senators from Massachusetts, but in name 
only." B9 

It is admitted as regards both these cases that such action 
would be unconstitutional, but for reasons quite apart from those 
which Mr. Machen's words at first glance would suggest. For he 
is imagining not really a change in the composition of a State 
without the State's consent, but rather the much simpler situation 
in which Rhode Island would be totally deprived of her represen- 
tation in the Senate, — that is, Rhode Island would have no sena- 
tors, while New York would have four, or Rhode Island would 
still have no senators, and Porto Rico or the Philippine Islands 
would each have two. This is too obvious to require further 
analysis. 

As a third proposition Mr. Machen says : 

"Suppose a constitutional amendment should confine the suf- 
frage to Roman Catholics, would not such an amendment deprive 
the descendents of the Pilgrim Fathers of their representation in 
the Senate? Would it not deprive the State of New Hampshire, 
with a citizenship which is still ninety per cent. Protestant, and 
which at the adoption of the Constitution was almost if not quite 
exclusively of that faith, of its suffrage in the Senate? Yet, such 
a constitutional amendment would be unobjectionable if the Fif- 
teenth Amendment is valid." 80 

In answer to this, it is only necessary to say that should the 
American people ever become so warped or narrow as to resort 
to religious intolerance ; if they should ever become so depraved as 
to vote to tear down one of the strongest bulwarks of their insti- 
tutions, — to repudiate the very letter of that first amendment 

58 23 Harv. L. Rev. 176. 
M 23 Harv. L. Rev. 187. 
M 23 Harv. L. Rev. 188. 
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which stands as a part of a great Bill of Rights in favor of the 
States as against the central government, — then, it is submitted 
the will of the majority must prevail, legally, as well as through 
sheer force of numbers. We have seen that there are no inherent 
limitations upon the amending power; we have seen the limits of 
the express restrictions upon that power. Therefore it is futile 
to attempt to argue from the extremest sort of imaginary cases of 
abuse of power, that there must still be greater restrictions. No ; 
because a sovereign may abuse its power, we cannot from this 
argue that it is limited in its power. To show the reductio ad 
absurdum of this reasoning, we should have to say that every 
grant of power by the Constitution to the Congress, to the States, 
to the President, etc., because liable to abuse, at one time or 
another, must therefore be subject to untold restrictions. 

Since Mr. Machen pleads so ardently for the retention of the 
status quo of the States, since he is so watchful of the rights of 
the "original citizens," why does he not also demand that the 
status quo of the Senate be retained? Why does he not demand 
that that body of men as well as the body of men known as the 
State, shall remain as it was originally? In short, if he 
is to be entirely consistent, why does he not say that the 
Senate must not be increased numerically over what it was at the 
time the Constitution was adopted, or what our forefathers fore- 
saw it might become, when they made provision for the creation 
of new States? For we must not overlook the fact that the ex- 
press words of Article IV, Section 3 of the Constitution, relate 
only to such new States as might be formed out of the territory 
which the thirteen States possessed at that time, or by the jointure 
of such territory with one or more of the original States, or 
merely by the jointure of two or more of the original States, or 
of parts of them. 61 This was one of Thomas Jefferson's dilemmas 
in dealing with the Louisiana Purchase, to which we have pre- 
viously alluded, and, a fortiori, must be a still greater dilemma to 
such a strict constructionist as Mr. Machen appears to be. 

Are we to assume that Mr. Machen would consider unconsti- 
tutional, if not ratified by every State, an amendment which gave 
the right of suffrage to women? One is forced to this conclu- 
sion from what he has said, — extreme as it is upon its face, — be- 

CI This whole question is elaborately reviewed in the Insular Cases (1901) 
182 U. S. 1-391. See also "The Status of our New Possessions," A. L. 
Lowell, 13 Harv. L. Rev. 155. 
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cause such an amendment would certainly change the State's com- 
position as he construes it, even if not to such an objectionable 
or large extent. 82 

III. 

Mr. Machen makes the two following statements: (i) That 
the Supreme Court has never held any State or federal statute or 
the act of any State or federal officer to be in conflict with the 
Fifteenth Amendment; (2) that there is no decision of that court 
in which a different result would have been reached if the Fif- 
teenth Amendment had never been conceived. 03 In these Judge 
Morris concurred. 

Investigation shows that these statements, while perhaps liter- 
ally accurate, are very misleading, and evade the real issue. For 
the validity of the Fifteenth Amendment has been conclusively 
established by the Supreme Court, and not merely as an obiter 
dictum, however much to the contrary are the carefully guarded 
statements of Mr. Machen. 

The case of Neal v. Delaware,"* decided in 1880, establishes 
that the Fifteenth Amendment is valid. The main facts are briefly 
these : A negro was indicted in one of the courts of Delaware for 
a felony, and, relying upon section 641 of the Revised Statutes, 
presented a petition alleging that persons of African descent were, 
by reason their race and color, excluded by the laws of Delaware 
from service on juries, and prayed the prosecution against him be 
removed to the Circuit Court of the United States. The Supreme 
Court, on writ of error, held that the prayer of the petition had 
been properly denied for the following reasons: citizens of the 
African race, otherwise qualified, were not, by reason of the con- 
stitution and laws of Delaware, excluded from service on juries 
because of their color, since the adoption of the Fifteenth Amend- 
mendment rendered inoperative a provision in the then existing 
constitution of Delaware, whereby the right of suffrage was lim- 
ited to the white race. Therefore, a statute confining the selection 
of jurors to persons possessing the qualifications of electors was 
enlarged in its operation so as to embrace all those who, by the 

"In the 49th Congress (1884-86) such an amendment was introduced; 
no doubt at other times also. See James Bryce, The American Common- 
wealth (3rd ed.) Vol. 1, p. 368. 

K 23 Harv. L. Rev. 169, 189. 

"(1880) 103 U. S. 370. 
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constitution of the State, as it had been modified by the Fifteenth 
Amendment, were entitled to vote. "Beyond question," said Jus- 
tice Harlan, in delivering the opinion of the court, "the adoption 
of the Fifteenth Amendment had the effect, in law, to remove 
from the State Constitution [which Justice Harlan had previ- 
ously shown to have been adopted in 183 1 and in effect at the 
time], or render inoperative, that provision which restricts the 
right of suffrage to the white race. Thenceforward, the statute 
[which Justice Harlan had previously shown to have been adopted 
in 1848 and in effect at the time] which prescribed the qualifica- 
tions of jurors was, itself, enlarged in its operation, so as to em- 
brace all who, by the State Constitution, as modified by the 
supreme law of the land, were qualified to vote at a general elec- 
tion." 05 

While the opinion of Justice Harlan is of some length, it is 
not necessary to quote further in order to see that the validity of 
the Fifteenth Amendment was made a condition precedent to the 
final disposition of the case, and therefore is a part of the ratio 
decidendi. True, the general validity of the Amendment was 
assumed by both sides, the argument on behalf of the accused 
being that since the statute adopted the standard of voters as the 
standard for jurors, and since Delaware had never, by its own 
action, changed the language of its Constitution in reference to 
the class who might exercise the elective franchise, the State was 
to be regarded as denying the negroes within its limits the right 
to participate as jurors upon equal terms with white men, — not- 
withstanding the adoption of the Fifteenth Amendment, and its 
admitted legal effect upon the constitutions and laws of all the 
States. 60 But Justice Harlan declared that the Amendment re- 
moved, proprio vigore, the word "white" from the Delaware 
constitution. If the Amendment were invalid, or if it had never 
been adopted, then the word "white" would never have been re- 
moved from the Delaware constitution. True, to follow precisely 
the words of Mr. Machen's first statement, this decision does not 
hold any State or federal statute or the act of any State or fed- 
eral officer to be in conflict with the Fifteenth Amendment, but 
it does more than this, it holds a State constitution to have been 
in conflict with the Amendment. Further, it may still be argued 
that, without the aid of the Fifteenth Amendment, the court could 

"Ibid. 389. 
m Ibid. 388. 
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have reached the same result by declaring that since the exclusion 
from a grand or petit jury of persons because of their race or 
color is forbidden by the Fourteenth Amendment, any statute 
calling for such exclusion, no matter what was the basis, or test, 
taken by the statute, is null and void. But this is simply saying 
that, although a court bases its decision upon one ground, when 
it could have based it upon another, the decision is not binding. 
The fallacy of this reasoning is too obvious to require further 
analysis. It would be just as sensible to argue that because a cer- 
tain decision is based upon two distinct grounds, therefore only 
one of these is law, and we can select the one we choose. 07 Of 
course, it is admitted that the validity of the Amendment could 
have been more directly raised and challenged, and it is to be 
regretted that such was not the case. But the fact remains that 
the validity of the Amendment has been conclusively adjudicated. 

In regard to the remaining decisions of the Supreme Court 
bearing upon the Fifteenth Amendment, it will be admitted that 
they do not squarely decide the validity of the Amendment. 63 
However, one decision is sufficient, and the case of Neal v. Dela- 
ivare still stands unaltered. Still it will be profitable to analyze 
the case of Ex parte Yarbrough,™ since it is supplementary to 
Neal v. Delaware, and shows clearly that the position taken in 
that case is not to be departed from. 

The facts are briefly these: several white citizens of Georgia 
were indicted under sections 5508 and 5520 of the Revised Statutes 
for conspiring to intimidate a negro in the exercise of his right to 
vote for a member of Congress, and for assaulting and beating him 
in the execution of this conspiracy. The defendants were tried, 
convicted and sentenced in the Circuit Court of the United States 
for the Northern District of Georgia, and had entered upon their 

"See Hawes v. Water Co. (1878) 5 Sawy. 287, 295-298; State v. Brook- 
hart (1901) 113 la. 250, 255-258. Also, Union Pacific Co. v. Mason City 
Co. (1905) 199 U. S. 16b, 165-166. 

6S See especially: U. S. v. Reese (1875) 92 U. S. 214; U. S. v. Cruik- 
shank (1875) 92 U. S. 543; Ex parte Yarbrough (1884) no U. S. 657; 
Giles v. Harris (1902) 189 U. S. 475; James v. Bowman (1903) 190 U. S. 
127; Hodges v. U. S. (1906) 203 U. S. 1. Also, Slaughter House Cases 
(1873) 16 Wall. 36; McPherson v. Blacker (1872) 146 U. S. 1; Giles v. 
Teasley (1904) 193 U. S. 146. The above is not intended to be a com- 
plete enumeration of every case in the Supreme Court in which the 
Fifteenth Amendment was mentioned or discussed. Nor is it thought 
necessary, for the purposes of this argument, to review here the decisions 
in the lower U. S. courts or in the State courts which deal with the 
Fifteenth Amendment, for these can be no more than persuasive au- 
thority. 

69 (i884) no U. S. 651. 
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term of imprisonment when they applied for a writ of habeas 
corpus, claiming that the sections of the Revised Statutes under 
which they were indicted were null and void as exceeding the 
power of Congress to regulate the right of suffrage. But the Su- 
preme Court held otherwise, Justice Brewer saying: 

"The States in prescribing the qualifications of voters for the 
most numerous branch of their own legislatures, do not do this 
with reference to the election for members of Congress. Nor can 
they prescribe the qualification for voters for those eo nomine. 
They define who are to vote for the popular branch of their own 
legislature and the Constitution of the United States says the same 
persons shall vote for members of Congress in that State. It 
adopts the qualification thus furnished as the qualification of its 
own electors for members of Congress. 

"It is not true, therefore, that electors for members of Con- 
gress owe their right to vote to the state law in any sense which 
makes the exercise of the right to depend exclusively on the law of 
the State. * * * While it is quite true, as was said by this 
Court in United States v. Reese, 92 U. S. 214, that this article 
gives no affirmative right to the colored man to vote, and is de- 
signed primarily to prevent discrimination against him whenever 
the right to vote may be granted to others, it is easy to see that 
under some circumstances it may operate as the immediate source 
of a right to vote. In all cases where the former slave-holding 
States had not removed from their Constitutions the words 'white 
man' as a qualification for voting, this provision did, in effect, con- 
fer on him the right to vote, because, being paramount to the State 
law, and a part of the State law, it annulled the discriminating 
word white, and thus left him in the enjoyment of the same right 
as white persons. And such would be the effect of any future con- 
stitutional provision of a State which should give the right of vot- 
ing exclusively to white people, whether they be men or women. 
Neal v. Delaware, 103 U. S. 370. 

"In such cases this fifteenth article of amendment does, pro- 
pria vigore, substantially confer on the negro the right to vote, 
and Congress has the power to protect and enforce that right." 70 

But the opinion does not state what was the situation in 
Georgia. We are not told whether or not the court assumed that 
the word "white" was still in the Georgia constitution. The fact 
is, the word "white" had previously been eliminated, 71 so, even if 
the court assumed the fact to be otherwise, this assumption cannot 
control. Since the positive authority of a decision is coextensive 
only with the facts on which it is made, that is, since the opinion 
of a court cannot be relied upon as a binding authority, unless the 

"Ibid. 663-665. 

"See Georgia Constitution of 1868. 
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case calls for its expression, 72 we are forced to conclude that what 
is said in Ex parte Yarbrough in regard to the Fifteenth Amend- 
ment must be treated as dicta. Although it has not the force of 
adjudication, let those who would not respect this language, but 
would rely upon the fact that the doctrine of stare decisis only 
arises in respect to decisions directly upon the points in issue, re- 
member the firmness with which every word was written express- 
ing the belief that the Amendment had become a part of our su- 
preme law ; and that, although what is here said may be only dicta, 
the case of Neal v. Delaware has already settled the question. 

With the same firm conviction were written the words of Jus- 
tice Day, twenty years later, in the case of Giles v. Teasley: 

"In reaching the conclusion that the present writs of error 
must be dismissed the court is not unmindful of the gravity of 
the statements of the complainant charging violation of a constitu- 
tional amendment which is a part of the supreme law of the land ; 
but the right of this court to review the decisions of the highest 
court of a State has long been well settled, and is circumscribed by 
the rules established by law. We are of opinion that plaintiffs in 
error have not brought the cases within the statute giving to this 
court the right of review." 73 

Concluding, Mr. Machen suggests that "the objections to the 
validity of the Fifteenth Amendment * * * might be obviated 
if its application within the states could be confined by construc- 
tion to federal elections for members of the House of Representa- 
tives. 

"The words 'privileges and immunities of citizens of the United 
States' in the Fourteenth Amendment," continues Mr. Machen, 
"have been held to mean such privileges and immunities as are en- 
joyed by virtue of citizenship in the United States and not to in- 
clude privileges and immunities enjoyed by citizens of the United 
States as citizens of some particular state. By parity of reasoning, 
should not the words the 'right of citizens of the United States 
to vote' in the Fifteenth Amendment be held to include only any 

"Cohens v. Virginia (1821) 6 Wheat. 264, 398; Carroll v. Carroll (1853) 
16 How. 275, 287. 

"(1904) 193 U. S. 146, 166-167. It will also be admitted that the decision 
in this case, and also the decision in the case of Giles v. Harris (1882) 
189 U. S. 475, have made it quite difficult to bring the question squarely 
before the Supreme Court, but it is thoroughly believed that that court, 
still asserting, as it has asserted for the last forty years, that the Fifteenth 
Amendment is part of our supreme law and covers all elections, will, if 
necessary, make every endeavor to meet the question squarely, even to the 
extent of modifying or over-ruling a former decision. 
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right to vote which may be enjoyed by citizens of the United 
States as such?" 74 

There is no force in this line of thought for the following rea- 
sons. While admitting that the right to vote for members of the 
House of Representatives does arise from the Constitution of the 
United States as has been seen in the Yarbrough case, and ad- 
mitting also that the Fourteenth Amendment, by the Slaughter 
House Cases™ was narrowed down bythe Supreme Court, the three 
war amendments must be looked upon as a series of evolutions; 
that is, each one as it succeeded the other, was meant to be and 
has been construed by the court to be, more sweeping in its scope 
than the one that went before. True, the language of the Four- 
teenth Amendment in penalizing discrimination at elections is more 
specific than is the language of the Fifteenth Amendment in 
forbidding discrimination at elections. But this is no reason for be- 
lieving that the Fifteenth Amendment, which on its face presents 
a different proposition and was meant to mark a distinct step in 
our progress, can likewise be narrowed down. We must not be 
blinded as to what the one actually is, by merely stating what the 
other is. The inherent rights protected by the Fourteenth Amend- 
ment and defined by the Slaughter Houses Cases, are quite dis- 
tinct from the political right protected by the Fifteenth Amend- 
ment. Mr. Machen himself points out that the right to vote for 
presidential electors has been held in the decision of McPherson v. 
Blacker,'" not to be a privilege or immunity of citizens of the 
United States within the Fourteenth Amendment. The phrase 
"right to vote" stands unqualified as to time or place as it was 
intended to stand. Remember that Justice Harlan used the 
words "general election" in his opinion in the case of Neal v. Dela- 
ware, and consider finally, how absolutely contrary to both the 
intent and the words of the Amendment, — in fact to the very tenor 
of the whole Constitution, — it is to say that citizens of the United 
States are to be protected in their right to vote for one branch of 
the Congress, but not for the other." 

We have seen that there can be no inherent limitations upon 
the amending power; we have seen that the Fifteenth Amend- 

"23 Harv. L. Rev. 192-3. This suggestion has very recently been made 
the basis of the Digges disfranchisement bill passed by the Maryland 
Legislature, April 2, 1910, but very wisely not signed by the Governor. 

"(1873) 16 Wall. 36. 

"(1892) 146 U. S. I, 37-39- 

"See 27 Johns Hopkins University Studies in Historical and Political 
Science, Nos. VI-VII, pp. 38-39- 
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ment violates no express limitation upon that power; and, lastly, 
we have seen that the Supreme Court, in the case of Neal v. Dela- 
ware, has in a sufficiently conclusive manner adjudicated the 
Amendment's validity, and in all the other decisions is there not 
only no intimation of a departure from this decision, btit on the 
contrary, all the dicta are emphatically with this decision. There- 
fore, it becomes the duty of every loyal American, when pressed 
with the popular arguments that the Amendment was "conceived 
* * * * j n i n iq U ity and begotten to subserve grossly partisan 
purposes," 78 that it has been "despised, flouted, nullified, evad- 
ed," 7a to reply with even greater earnestness, and with no mere 
imaginary breadth of view : That apart from all questions of ex- 
pediency, the Fifteenth Amendment is a vital part of our Con- 
stitution, and since we should consider ourselves first and fore- 
most citizens of the United States, and then citizens of the States 
in which we reside, we must defend the Amendment forever, un- 
less lawfully repealed by the method which the Constitution pro- 
vides and which is adequate for the calm solution of any great 
problem. For as the Constitution "survives fierce controversies 
from age to age, it is forever silently bearing witness to the wisdom 
that went into its composition, by showing itself suited to the pur- 
poses of a great people under circumstances that no one of its 
makers could have foreseen. Men have found, as they are find- 
ing now, when new and unlooked-for situations have presented 
themselves, that they were left with liberty to handle them. Of 
this quality in the Constitution people sometimes foolishly talk as 
if it meant that the great barriers of this instrument have been 
set at naught, and may be set at naught, in great exigencies ; as if it 
were always ready to give way under pressure; and as if states- 
men were always standing ready to violate it when important 
enough occasion arose. What generally happens, however, on 
these occasions, is that the littleness and looseness of men's inter- 
pretation of the Constitution are revealed, and that this great 
instrument shows itself wiser and more far-looking than men had 
thought. It is forever dwarfing its commentators, both statesmen 
and judges, by disclosing its own greatness." 80 

William C. Coleman. 
Baltimore, Md. 

m i89 No. Am. Rev. 82. 
n 23 Harv. L. Rev. 160. 
*°J. B. Thayer, Our New Possessions, 12 Harv. L. Rev. 464, 468-9. 



